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INTRODUCTION

Vietnam is experiencing strong institutional and legal reform praeess
Amendments are now being debated for the cur@onistitution witha focus that
includespolitical aspects. The drafg of amendmerstto the Constitution hae drawn
the attention and conlmitions ofa vast population of all classedt present,the
Judicial Reform Strategy to 200t he Str at egy o6 orisafsd he
being implemented and exerting gremifluence onthe course of law making and
institutional reform. The Strajey has deter mi ned that @At he
the centre and adj udThe dudidiabReform lactivties focus e  k
on thecentralimportanceof the organizationand operation of the court system. The
activities for the innovatin and completionf the interactions between tpeocuracy,
investigation bodyand judicialsupport organs are all based on cauganizationand
operatimg practicesand reforms

The Centr al Steering Commi ttee for
assgned t he Supr e me th®enral ljudidas ageboethe task afn d
studying different judicial reform projects but to datethere has been no project
undertaking comprehensive and intensikesearchon court governance isssie
Meanwhile, court gvernance is a crucial issder the reorganisation of theState
apparatusincluding theoperational mechanisof the court systemThis issue has
created some theoretical and practical questions regarding the present court
management model, such abether the managemenf local court organisatioby
theSupreme Peopl eds Cagystemwithion the ailtueak sectoor i c | o
whetherit enhances court independencihe other issues raisedhsw to give effect
to theprincipledp e o p | e émdation | pdjudication activities.

To give more information and to clarify some issagsing from reality, the
Project000584921 St r engt hening Access to Justice
between the Viethamese Government and the United Ndlilemslopment Program
(UNDP) provide supportb implementResearch on judgé vsiofecourt governance
and court independence. This Research was conducted by quantitative and qualitative
survey methods. Questionnaires were semdoidual judges at 63rpvincial courts
and 697 district courts producing a high level of participation and some excellent
information.

! Resolution No. 38/2012/QH13 of the National Assembly dated 23/11/2012 organizing to collect opinions of
people for drafamendment to the 1992 Constitution.
¢ ResolutionNo. 49-NQ/TW of the Politburo dated QRine2005 on Judicial Reform Strategy to 2020.
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ABBREVIATIONS

In this Report, there are some abbreviations as follows

- Criminal Code CC
- Criminal Procedure Code CPC
- Ministry of Justi@ MOJ
- United Nation Development Program UNDP
- International Covenant on Civil and Political Rights ICCPR
- Investigation Body B

- Bar Association BA

- Certificate of Defence COD
- United Nations UN

- Fatherland Front FF
- Criminal procedure CP
-Peopleds Court PC
-Supreme Peopleds Court SPC
- Legal aid LA

- Adjudication panel AP

- Judicial Reform JR
- National Assembly NA

- Central Steering Committee for Judicial Reform CSCJR
-Peopl eds Procuracy PP
-Supreme Peopleds Procuracy SPP

-Judge working at a provinc Provincial judge

- Judge working at a district court District judge
-Peopleds Court at province Provincial Court
-Peopleds Court at district District Court
- Judicial Development and Grasst® Engagement sponsore JUDGE Project

by Canadian International Development Agency

CD|
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|_ocaL Court GoVvERNANCE

IN VIETNAM

Part I: INTRODUCTION

1. Background

The current Const i(he Stateo powesstare puniflech and s
decentralised t&tate bodies, which shall coordinate with one another in the exercise
of the |l egislative, .EThieregulationissurtienconfirmedd i c i
by Party documentsand t he policy t o bwth Viethamase fir u |
characteristis: iState power is uffiled with delegation of power to and -@vdination
among State bodies in the exercise of the legislative, executive and judicial powers.
The National Assembly is the highest representative body of the people, the highest
State authoty and the only body vested with constitutional and legislative powers in
the Socialist Republic of Vietnam; other state bodies established by the National
Assembly arsubject tahe supreme control of the National Assembahdresponsible
for reporting their work to it. TheVietnamese State does not have a separation among
| egi sl ative, executive, and judicial p OV

The 1992 Constitution stipulatirthe organisation afhe state apparatusquires
thatlegislative powefi s uper vi s e of theeexeautive and judicialeewgts
while the apparatus of judicial agenciesare e sponsi bl e to rMtoake
legislative agencieSThis principle creates the present mechanism of state pawer
between legislativandjudicial power.

The Constitution of each nation should guaranteeitteh e i ndependen
c o uand the scopeqgf udi ci al power in the stateobs
I'ts own state mdogsnot.opeNte actondmgio thes sp art &t | 0
p o we r def)andiiee court organisational model in Vietnam is differenthose in
other nations. Therefore, the court must be recognised in ternts ofvn legal

% Constitution 1992 (amended under Resolution No. 51H10), Article 2.

“ Resolution No. 49/NEIW of the Politburo datk02 June 2005 on Judicial Reform Strategy to 2020; Political
report of the ¥ Central Committee of Vietnamese Communist Party at tH& Nitional Congress of the
Communist Party of Vietham on 10 April 2006; vide the Speech of General Secretary Nguy€rofd at the
opening of the 8 Plenum of the Central Committee of Vietnamese Communist Party, theeddre, ibid; Tran
Ngoc Lieu, ibid; Nguyen Van Manh (2012), ibid.

®The Speech of General Secretary Nguyen Phu Trong at the opening Bfttem&mof the Central Committee

of Vietnamese Communist Partytp://www.daibieunhandan.vn/default.aspx?tabid=73&Newsld=245664

® Constitution 1992, Article 91, 122.

" Constitution 92, Article 135, Article 139.
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position and judicial power in order to guarantee its efficient operation
Simultaneously, the cou governance modeinust be organised to guarantee the
efficiency of adjudication activities,
and to upholdhe principle of fair trial. The court is putting effartto buildng its

image as an institutiotrusted by the peopte carry outdispute settlement. Therefore,

the reality of court governance also has to be studigudictjudicial power inits
relationshig o f Adel egati on, -orsdiipreatviicn ®@n wiatnld |
executive power.

At the present time, the court governance madetenlydiscussecimonglegal
science researchers. There is a vibevertical systenthat assigis managenent of
local court organisation and administrationo t he Supr eme Peopl
consistentwith the generaldirection of judicial reform. This vertical assignment
creat es envirghméntwithia the tribunal sector, and does not distinguish
between jurisdiction under judicial proceedings and administragiieeessesAs a
result,compliancewith the principle of independence and with the law of judges and
Peopl eds | ur o rissaffected. Frand anotltki presdedtiatme vertical
assignmentof managemenbf local court organisation anddministrationto the
Supr eme P e opé¢nkadcd theCmdependende afshe court system from the
system of executive agencidsas strengthead judicial powerand male clear the

Afassignment, c o n tof jodicial pawerwith theo nerdainingapovwenp n 0
branches.
One of the tasks of judidiaeform in Vietnam isit o cl early i d

functions, duties, competencies and to improve the organisatidrapparatus of

judicial agencies. The focus is to build and improve the organisation and operation of
the peop 1° eThsJudicial RebtmsS&rategy to 2020 setit several goals for

the courtdés operation to implement the t

- N é r-aeganising the court system in such a way that the courts will be

7z hY

jurisdictionrb ased ¢€0;

- f éensuringt he Supr eme P eespprisibl®d fer sunonarising 1 s
adjudication experience, issuing guidelines on uniform and consistent law

8 See further the speech of the Chief Justice of the SPC to the Central Steering Committee for Judicial Reform
and speech of the Chief Justice of the SPC to the Drafting Committee for Amendment of Constitution 1992,
http://toaan.gov.vn/portal/page/portal/tandtc/chanhan/323586?p_page_id=1752962&p cateid=1751910&item_id
=16393818&articledetails=1

http://toaan.gov.vn/portal/page/portal/tandtc/chanhan/323586?p page_id=1752962&p_cateid=175T%d 0&arti
details=1&item_id=1639387@013.

° Resolution No. 49/NEI'W of the Politburo dated 02 June 2005 on Judicial Reform Strategy to 2020.
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application, developing judicial precedent, and reviewing or retrying
cases. é0;

- i éreformingthe method for conducting trials in the courtroom by defining
more clearly the status, powers, and responsibilities of litigators and other
parties involved in litigation so as to guarantee transparency, democracy,
and discipline; improving the quality of adversarial litigation in all trials
and hearings, which mighie seen as a breakthrough in judicial activity.

7N

€ 0,

- i éreforming and improving the mechanism for allocating annually
increased amounts of the budget to judicial organs and activitiethe
expectationthat the National Assembly will allocate the budgetthe
judiciary and hand it over to local judicial organghichwill be responsible
for financial management and utilisation under the oversight and
examination of the central judicial authorities. Allowing local authorities to
provide additional financiasupport for local judicial activities from their
excess revenues. €éo0;

~ 7z

- "némaking a <clear di stinction betwe
judicial authority and jurisdiction in the process of litigation by increasing
the authority and responsibility ofvestigators, prosecutors, and judges to
enable them to proactively perform their tgskend enhancing their
independence and accountability in making appropriate judicial

z

deci sd®onsé
The Judicial Reform Strategy also requires:

- i éreforming administrative procedures within judicial bodies to provide
favourable conditions for the peopl

- i érecognition thatthe task of the developing and defending of the
Fatherland and the demands of building a Rule of Law State in Vietnam
require the pomulgation and implementation of a Strategy for Judicial
Reform to 202@vhich should accord with theeform of legislative duties
and public administration. éo.

- i érecognition that ydicial reform muststart with the requirements of
sociceconomic developmeandof building an equitable, democratic, and
civilised society; actively serve and promote saonomic development;

9 Resolution No. 49/NEX'W of the Politburo dated 02 June 2005 on Judicial Reform Strategy to 2020.
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steadfastly defend the nation; and guarantee the linkage between socialist
democratic development and thenovationof legislative wark and public

administration reform .*% o

Judicial reform, includingmeasures tcenhanet he qual ity of
performancei s urgently needed. A ¢ bathrtheeicmme t o
situation andother case typeare increasingly complicatedThe overall quantity of
casesis increasingand the rate of neariminal casess increasingeven higher than

the rate of criminal cas€See Figures 1 and 2).
“Figure 1: Data of first instant cases in the Court system”
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Figure 2: Data of appeal cases in the Court system
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1 Resolution No. 4NQ-TW of the Politburo dated 02 June 2005 on Judicial Reform Strategy to 2020
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This reality requires a comprehensiverddi nki ng of the cour:
andadministration, from the stage of receiving petititmadjudication and judgment
enforcement specified by the Judidrdform Srategy.

2. Objective

The objectve of this Research is toonsiderthe relationshipsequired toperform
courtfunctions andduties within the tribunal sector and in each court according to the
purposes ofudicial reformsummarized abovE In order to achieve this objective, this
Research has studied, surveyed and analyzed some major issues as follows:

- judicial administrativenanagement at courts;

- court governance;

- interactionbetween court judicial administration and court governasce;

- some issues on judicial reform related to local court governance.

This Researclwas conducted usingociological surveyof judges o6 iapi ni
order to¢ identify the functions, duties, competence and perfecting the organisation
and apparatus of judicial bodies. The focal point is building, perfecting organisation
and operati on éodf. TheResgarcheddes not gn deefilysn suimgy
judgesd opinions about the governance r

and the Supreme Peoplebs Court, nor bet
of local courts (see further Appendix 1 on survey methodoldggdher, he Research
addessed the relationship betwekno c a | Peopl ebs Council s

Peopl ebds Commi t t theensanagement rélatianship betweanChiefs
Judge of | oc aéandlpséhergtafferdddocat gouernmesmid the power to
organise adjudication and other works of such local courts. Judges and court officials
have to comply with thdirectivesof the Chief Judge and perforrwork in accordance

with regulations, provisions, processesnd procedures for handling work in
accordancevith the laws or guidelines, and provisicset outby theChief Judge.

The surveyresultsfrom this Research can be analyzed in multipiys to
provide various information and datdore particularly this survey collected opinions
(approximately 47% ofotal judges in the countriy see Annex JLof judges from 63
provinces/centrallyun cities. Such information can be used to asses®xisting
manageal situation withinthe tribunal sector, identify the modahdorganization of
the court apparatusswellast he st ate agencies suphsort.i
can be used tbuild policies on human resouscand other resources for the operation

12 Terms of Reference (TOR) on 06/01/2011 (enclosed with Request for Proposal).
13 Resolution No. 49/NEX'W of the Politburo dated 02/06/2005 dudicial Reform Strategp 2020.
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of the entire tribunal sector or of each region, emulation cfdsteof each province
of the tribun& system. The survey data alsway assist tadentify training demands
enhancing the capacity of judges and court officials.

Part 11: JUDICIAL ADMINISTRATIVE MANAGEMENT AT COURTS

Judicial administrativeolesin the operatiorof tribunak have not bee specified
in any legal documenSome resolutiondealing withthe administration of tribunals
stipulate the goalsagicr eati ng favourable conditi ons:s
€ 0a n dnakihg a clear distinction between administrative managemehjuaticial
authority and jurisdiction in the process of litigation by increasing the authority and
responsibility of investigators, prosecutors, and judges to enable them to proactively
perform their tasksand by enhancing their independence and accouttitgbin
making approprian@® judicial decisionsé

From 2005, the tribunal sector has determined téir ef or m j ud
administrative procedurewithin courts witha focus on transparen¢gimplicity, and
convenience for the people to easily perform thigint to take legal actionsia the
courts- accordingly, when the people institute lawsuits at a court, that coustbe
responsiblefor identifying which agency hashe relevant settlement jurisdictiorio
sendrelevantdocumetration to that agencyand to inform the petitioner thereofind
to publish the procedures o$upplying materialand information and ofaccessing
documentsandc opi es of courtodés judgments and
regul &t ionso

According to Mr. Truong Hoa Binhthe Chi e f Just judi@al o f
administrative procedurewithin the courtmeansthe processesnd proceduresof an
administrative naturehat supportthe adjudicatve activitiesof the courf handling the
peopl eds requi r ement and lotket smanagemgntdd thaf t er
supervisionby court leadersat all levels. Such activities include regaten of the
people; receipt and settlement of petitions, appelid protest dossiers, dossiers
from t he Peopilemiptofcomplants vecempts bfefficial documents;
assignment of case settlement; supply of copies of court judgemahidecisions;

“The court is divided into 7 emulation clusters, includimg): Cl ust er | includes 14 Pe
and <cities in northern plain area; b) Cluster 1
mountainous area; c) Cluster lliclH udes 13 Peoplebs courts of provi ni
Hi ghl and ar ea; d) Cluster I'V consists of 9 Peopl ebd

Cluster V consists of 13 Peopl e;bée}Clusteraf unitsssubedtd ther o v i n «
SPC f) Cluster of military court sector.

!5 Resolution No. 49/NEX'W of the Politburo dated 02/06/2005 on Judicial Reform Strategy to 2020, Preamble.

Pl an No. 122/ Bt@afSComniittee ohtiee SPQidatedy28/2005.
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management of input, output and outstanding cases; arrangement of the triarichll
procedures for managin@nd exchanging information in der to support the
supervision angnanagemertty at court leadersata | | 1"ev el s 0

On the basis of the aforementioned views, Part Il will discuss the following
issues:

- judi ci al administrative worKk i n t he
petitions, conplaints, supporting the people to perform judicial
administrative procedurgand

- the works supporting the adjudication activitieelude assigning cases,
keeping track of and guaranteeing the time limit of proceedings and trial
organization

CHAPTER I: Judicial administrative work in court operation

Some issues ofudicial administrationroles and processeat court were
stipulated in the CPC 2003 and Civil Procedure C2@i@4 andsome Resolutions of
the Judge Council of the SEGuch aghe receipt pocessfor petitions in civil cases,
criminal casesand forms and templates of papers, records, étowever such
documents have nabonsistentlyspecified the processfor receiving citizenspr the
receipt and settlement of complaints, appeals, protestsase assignmenthrough
our researchof the receipt process for civil and administrative casesaairts, the
Research Team finds that administratigées and processesry from court to court.
The procedures to receive petitions, complaints, and/ ho regulate official
documents and papers of the courts also differt from those of state administrative
bodies.

1. The receipt of petitions

Under the provisions of the CPC and Resolution No. 02/2006ANQP of the
Judge Councilthe procedures for recemng petitions for the first instance trial are
formulated according tevhetherjurisdiction is first instanceor appeal rathethan

" Mr. Truong Hoa Binh, Chief Justice of the SPE&yme contents on the reform of judicial administrative
procedur e i n t he peopl eds C Ol
http://toaan.gov.vn/portal/page/portal/tandtc/299083%?item_id=23071379&p_detajl2813.

'8 Resolution No. 03/2004/N®IDTP of the Judge Coundil SPC dated 2/10/2004 guiding the implementation

of provisions in the first p @aedure Tdhle 20H4; &Résoluton Ne.i s i o
04/2004/NQHDTP of the judge Council SPC dated 5/11/2004 guiding the implementation of provisions in the

third part AFirst instance trialo of t he-HOOPoftthe nal P
JudgeCouncili SPC dated 31/03/2005 guiding the i mplementa
Provisionso of the Civil Pr oc e d-dDTPE of e duege QodrikSPC Re s o |
dated 12/05/2006 guiding the implementation of govions i n t he second part dAFiTr

Civil Procedure Code 2004.
13


http://toaan.gov.vn/portal/page/portal/tandtc/299083?item_id=23071379&p_details=1

Report on the Survey of the Reality of Local Court Governance in Vietham

whether the court receiving the caseipa ovi nci al or d¥fKeyrict
tasks and practical skills in recaig petitions are summarised below:

1 The courtonly acceptspetitions which are made in writingand include the
contentsdescribed inArticle 164 of the CPC (Civil Procedure Code)lhe
receipt ofpetitionsmustbe compliant withthe provisions of Articlel67 of the
CPCandguidelines inSection6 of Partl - ResolutionNo. 02/2006/N@HDTP.
The ourt must have a receipt bookto record the date of receiving the
applicationwhich will form thebasisfor determiningthe dateof initiating the
lawsuit andthe timelimit for initiating the lawsuit

1 After receiving the petition the court has tgrant a written receiptto the
petitioner If receiving goetition sentby post the court has to sernble noticeof
petitionreceiptto the petitionerlf the petitiondoesnot meetall the provisions
of Clause?2, Article 164 of the CPC the court shall notify the petitioner to
amendand supplemerthe petitionin accordancavith the provisions of Article
1690f the CPC,Section8 Part| of ResolutionNo. 02/2006/NQHDTP.

1 Within five businessdaysfrom the dateof receiving the petitionjudges who
areassignedo considerthe petition must makeoneof thefollowing decisions

1 carry out the procedure for case acceptance, if the case is under its
jurisdiction in accordance witArticle 171 of the CPC, guided in Part |
Resolution No. 01/2005/N®IDTP and Section 9 of Part | of Resolution
No. 02/2006/N@HDTP; the announcement on case acceptance must
comply with the provisions of Article 174 of the CPC

1 transferthe petitionto the competentcourt and notify the petitioner of
thatin writing. The pocedurefor transferringthe petition shall comply
with the provisions of Article37 of the CPC and Section 6 Part |
Resolution No. 02/2005/N®IDTP; or

1 return the petitiorundercircumstaces provided in Article 168 of the
CPC andwith further guidance set out subsection 7.1 of Section 7 of
Part | Resolution No. 02/2006/NRDTP.

The above procedure is not cleaho does whatand which is method for
implementationFor example,te roleof the judges is only referred o the procedure
afterthe courts have received petitions. The regulatioentionfithec o u theysdo

¥ Civil Procedure Code, Articles 25, 27, 29, 31, 33, 34, 35, 36, 37, 159, 161, 162, 163, 164, 167, 168, 169, 171
and 174; Resolution No. 02/2006/NDTP of the judge Caucil i SPC dated 12/05/2006 guiding the
i mpl ementation of provisions in the second part #AFi.
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not clearly identiy who in the courtwill be responsibleto perform each task i.e.
whether it is the Chief Judge,dges, or court clerks. Through fieldwork in 6
provincial courts and 12 district courts, the Research Teaimdfthat there are three
models for receiving the petitioyas follows:

1. The first modeljudges are directly assigned to receive petitaoms face to face
meet with the applicanten a weekly schedule. For provincial courts, the
presiding judge of a specialised court can assign a judtietfourt by roster
to receive the petitions, decids the acceptance of the case files and report
about thecase settlemenb the Chief Judge or the Deputy Chief Judge in
charge. In some provincial courts, petition receipt and case acceptance are the
responsibility of the Chief Judge. If the case is acceptedqyréseding judge of
the specialised court wileportabout the cassettlemento theChief Judge or
Deputy Chief Judge in charge. The rec
by the judge right from the beginning. The judge considers the petition, the
initiation file and, if they are eligibleghe judge receives petitions and appoints
the dateto notify the citizen whether the petition tapable of acceptanae
not. After receiving the petition, the judge considers the case and decides on the
acceptance of the case. In some courts, the juEgets the case acceptance to
the court leader (Chief Judge or Deputy Chief Judge in charge). However, in
some places, judges decide the acceptance themselves and court leaders only
know about the case after it is accepted.

2. The second model court clerkor a group of court clerks is assigned to
receive the petitionand face to face meet with the applicartse court clerk
considers the petitiofirst and the case file, and, if they are eligibthe
receives the petition angdominatesthe dateto notify the citizen whether the
petition iscapable of acceptance not. After the petition is received, the court
clerk transfers the petition to the court leadetharjudge who is assigned by
the court leader to receive the casmilar to the first modeljn some
provincial courts the court clgi®) in charge of receiving petitions asdso
personnel of the specialised courts. The assigned judge or court leaders will
make a decision on the case acceptance and inform the court clerk to notify the
litigants

3. The third model:The Court has a unit specialising in receiving petitions,
simil ar |l ystopoh apmpe diomiesi ons at admini s
people, suces t he peoplebdbs committee at C
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This division
petitions  an(

leve %° .
receives

guides citizens on the case

files, the content of thq
petitions, litigation
procedures and so on. Th
division provides a written
receipt and appoints a dalf

for decision on whether

the petition is eligible to
be accepted or not. Th
written  receipt  only
records document;
submitted on time. The
division has a judge in
charge of petition receip
and consideration of cas
acceptance. In the reviey
process, if the case file i
found to be incomplete
the Judicial
Administrative  Division
notifies the applicant in
writing to supplement thq
file. If the petition and the
case are eligible fof
initiating the lawsuit, the
i o +steps h o p O d
will report this to the
Chief Judge in writing and
recommend acceptance

Box 1: Under Decision No. 181/2003/QD-TTg dated
] 04/09/2003 of the Prime Minister, from Article 11 to

Article 16,
mechanism is stipulated as follows:

the operation of the "one-stop-shop"

(1) Citizens and organisations requesting settlement will

e

directly contact the Receiving Requests and
Delivering Results Unit.

(2) Officers and public servants working at the Receiving

e

Requests and Delivering Results Unit shall be
responsible for considering the requests and case
files of citizens and organisations and as follows:

Receiving and issuing a written receipt for cases
filed, and appointing the date to return the result in
accordance with regulations. If the case file is
incomplete, the Receiving Requests and Delivering
Results Unit should offer the citizen or organisation
specific instructions to supplement and complete the
case file.

In cases where the request of the citizen or
organisation is not under the jurisdiction of the court,
they should instruct the citizen or organisation to go
to the relevant state agency for settlement.

e(3) The Receiving Requests and Delivering Results Unit

shall be responsible for transferring case files of
citizens and organisations to relevant functional units
for settlement.

(4) Relevant units shall be responsible for dealing with

the case files of citizens and organisations
transferred by the Receiving Requests and Delivering
Results Unit, submitting to the relevant organisational
leaders to sign and transfer back to the Receiving
Requests and Delivering Results Unit within the time-
limit.

(5) The Receiving Requests and Delivering Results Unit

re-receives the results of the settlement and returns
them to the citizen or organisation within the time
appointed, collects fees and charges for tasks

allowed to collect fees and charges in accordance
Vwith $hd lafd. N

(6) In cases where the composition of the case file is not

completed within the appointed time-limit, the
Receiving Requests and Delivering Results Unit shall
be responsible for notifying citizens and organisations
of the reasons why the case files are incomplete and

According to the view of make other appointments to receive the results.

PfOpsps hopo mechanism is currently a focus of t he
181/2003QD-TTg dated 04/ 09/ 2003 of the Pristops hdipwi sneerth.anT
aims toicreate a substanti al ¢ h a n gsettling procedtres batwedénaStateo n s h
administrative agencies and organisations as well agesis, reduce troubles for organisations and citizens,
combat reetape, corruption and authoritarianism among State officials and employees, and raise the
effectiveness and efficiency of the State manag&netitle 17 Decision 181/2003/QOTg.
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judges and the lawyers directly interviewdlde first and the second model are the
more popular modeldor reciept of petitionsn Vietnam. In these two models, judges

do not provide anyappointment slipor evencase filereceiptto citizens. In some
coutts, the receipt of petitions is recorded anReceipt Book. The entireternal
procedureof reporting the receipt of petitions and case fdesnotrecordin writing.

The interviewed court leaders believe that once receiving a case, a judge will be
responsible for the case. SorGhief Judges asked judges teport to the assigned
leader of the courbn the initiationof files and their views on the file egptance.
However, the fact that theperative models of petition receighd internal reporting

are notformal written procedusehas created a gap in admieishg the receipt of
caseslt leads toa situationwheresome judges selecertaincasetypesto accept. If

the case is easy to settle, the judge will receive it, otherwise the judge will make an
appointment so that thegplicantwill have to come back and the case may be received
by another judgeAlso, some judges do not want the pressureusfyshg the case file

and reporting to th€hief Judge so they receive the case but do not record it into the
Receipt Book. It is said that the first model of petition receipt cse¢htsopportunity

for judges to receive caséw direct settlemendn thebasis of the relationship with

the petititioner (see further Figure 6 and 7 on the situation of self proposal by judges to
settle cass).

Usingt he second model, the Pedgumendee Cour
entire process ofreceipt and acceptae of petitions. The receipt and handling of
citizen®petitions are publicisedia the system of Receipt Books of specialised courts
and the general computer system of the Court. Petition handling results are displayed
to citizens on the screen outsidéheTdelivery of case files to relevant judges for
consideration within the court internally is also recognised by receipteaodiedn
the computer system. In addition, the Research Tkhasmbeen informedhat the
Peopl ebds Court of pplas S 90DL2000 gualRyrmanagemene a
for the administrative activities of the Court based on the provisions of procedural law.
All procedures for receiving petitions and assigning cases in Binh Duong are also
documented.

The third model is presently bny appl i ed in the Peopl e
Province (directly surveyed in this Res
Hue Province. These two courts were chosen as the pilot doudsvelopingudicial

“TheRegarch Team recorded information dme reforms in the People's Court of Ho Chi Minh City through

other studies conducted in Ho Chi Minh City from the years of 2006, 2008 and 2011. The Research Team had
information about the application of ISO in the managat ofthe People's Courtin Binh Duong provine

through a seminar on "Judicial Administrative Reform in Vinh Long" on 13/08/2012.
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administrative reform within the framewoof the CIDA-fundedJudical Development

and Grassroots Engagement Project (JUDGE Project).pllbisappliesa fione-stop-

sh o pmibde| centralising all tasks of receiving petitions, letters, documents, and
papers sent to the court for receipt and hagdkithin one Reception Unit The table

of court fees is publicly posted at the reception area. Court clerks or judges in the
Reception Unit alsprovide consultatiomn theformat of petitions, court procedures,

etc.

The third model isalsothe model thathe SPC has just approved apilot in
three provinciahe pPeppkéés cCuout & ; toef Vi
Peoplebds Court ;aodfd Tthhuem HFéa elnedHsueCourt of
should be noted that inighpilot organisational strcture of assistinghe apparatus of
the peopleds courts at al/l |l evel s mresc
provision for ajudicial administrative unito r  fstops én 0 p Q nowustaterhenof
the conditionsrequired for the establishent of a judicial administrative unit to
specialise in receiving documents and papers from involved persons and parties having
contacts with the couft.

2. The receipt of complaints and denunciation letters

Each surveyedcourt applies different procedwréor receipt ofcomplaints and
denunciation lettersSome courtamake notice oschedule forcourt leaderso receive
and settlec i t i coraptamté and denunciatidetters Complairans or denunciatrs
can meet and exchange informatahrectly with the scheduled court leaddn case of
necessity, theourt leademwill ask the complainant or denunciator to make a petition
describing all details of the cagethercourts require citizens wishing to complain to
make petitionsn the first instanceThe ourt office receives the complaints and then
submits them to the court leader for settlemdnt.Vinh Long, the receipt of
complaints and denunciation letters is also performed by the Judicial Administrative
Division (according tadhe fione-stop-shom modd).

Both the Peopleds Court of Ho Chi Mi n
appointment slipdor settlement of complaints and denunciation leftarsl a fixed
reception schedule of court leaders to settle complaints and denunciation letters. The

22 aw on Organisation of People's Courts No 22/2002/QH10, Article 25, paragraph 11. Pursuant to Decision
No. 17/2003/TCCBalt ed 17 February 2003 of the Chief Justice

assisting apparatus of the |1 ocal Peoplebs Court s,
Committee in Resolution No. 354/2003ANBTVQH11 dated 25 Febary 2003, the assisting apparatus of the
Peopl ebs Courts of provinces shall be composed o]

Organisation Districtlevel people's court only assisted by the Office of the apparatus.
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recetion schedules of these two courts are publicised on the bulletin board of the
courts.

3. Case file receipts, appointment slips

Under the provisions of the CPC, the courts have to receive the petitions filed
directly by plaintiffs or sent by post and stuenter them into the Receipt Bok
However,the CPC does not specify that courts must issue receipts, appointment slips
or any other documents to confirm the submission of the plainiifftee petition is
under the jurisdiction of the court, the coutitl make assumption of theourt feefor
the casen advanceé” The SP@® dudge Councibrovidesguidance to the courtsn
how toprovide notices ofeceiptto the petitionef®

In the survey some court leaders and judges said that their courts provided
appointment slips or receipts for submit
Vinh Long Province and the Peopleds Co
provision of appointment slips case file receipts to the peopla some other courts,
judges and court clerkseported a belieft h at Al egal regul at.
supplying receipts ddippointment slips that the courtéi o n | y rhakevaecord o
in theReceipt Book .

The Research Team alseceivedthe opinions of lawyers regarding tlieasons
why the courtsdo not supplyappointment slips or case file recejptamelythat
judges do not want tacceptthe pressur@f answemng petitions within five daysas
requredunder the | egal r e g ul atheilacknofequirimant s 0 me
for appoint ment slips or c aadlosvs afithotlized r e c
officials to harass the peopier accepting the case

Due to not being provided withppointment slips and case file receiftse
peopleneed to returno the courtamany times to knowvhethertheir petitions ar¢o
beaccepted or noflso, if the court officials lose their petitions, evidence or case files
in thecourse oftonsidering petitions, the people do not have any evidence to complain
against them.

23 Civil Procedure CodeArticle 167.

24 Civil Procedure CodeArticle 171.

% ResolutionNo. 02/2006/NGHDTP of the judge Council SPC dated 12/05/2006 guiding the implementation
of provisions inPart Two "Procedure for resolution of case at the first instance coaft"the Civil procedure
Codepoint 6 guiding Article 167 CPC.
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That the courts neither give
Figure 3: Templates of petitions posted at appointment S|ipS or receipts hor
courthouses record petitions in the Receipt
89.70% Book is a problem that haslso
been recognized in previous
74.6% surveys on the operation of the
courts®

0.10%

District
court

10.20%

Provincial
court

24.1%

On website also ®mYes ®ENo

4 . Supporting citizensd accessesto the cc

All courthouses that the Research Team sweaéyee Appendix 1) have posted
template forms for use in civil lawsuits and marriage and family lawsuitSor
example t he Peopl eds Cour sf corf msHoo nChti h eMi cndhu
(http://www.tand.hochiminhcity.gov.vnDuring the September 201&urveyperiod in
Vinh Long, the Peopleds Court of \dn opératiie o n g
website but by June 2012he Cour svebsitewas operative with links to template
forms Surprisingly,the postingof templateforms by all local courthousefor access
by citizens is an obligatory requirememiandated byhe SPC but quite a high rate of
judgessurveyedesponeédthat their courts do not posmplateforms (see Figur8).

The practical use rd
Figure 4: Guidelines for court procedures on : : PRT
billboards available at courthouses appllcatlon of forms igliverse.

0% In some courtspostedforms

District %
court 8% are updated regularly arkept
tidy but in other courts, the
Provincia 66.4% forms posted on the billboard

| court ..
32.5% seem to be old and the citizens

Onwebsitealso mYes mNo  do not know whether they are
still valid for use Some courts
only accept citizens petitions

“Report on a Survey of the Needs forstiict Cours Nationwide,Project VIE/02/015 Assistance for the
Implementation of Vietham's Legal System Development Strategy to 20#i®&Gial Publishing House2007,
The Reportof Judicial Administrative Reform experienceérom threepilot courtsof Judicial Development and
Grassroots Engagement ProjeB DGEProjec), 2012
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madevia the forms of the court while others accept handwritten petitions. It should be
noted that the CPC specifies the form and essential contents of pétitishthere is
no provision requiring citizens to type or write on thamsprovided bythe courts.

Providingcourt procedurguidelines for the citizens is also a requirement of the
SPC but some courts do not strictly implement this. Through the field survey in 12
local courts, only provincial courts post information abgourt procedurgswhile
district courts (even in big cities such as in Ho Chi Minh City and Da Nang) do not
post such guidelinesTh e p e o p | f@& informatian eablout court procedure is
great® Lawyers andprosecutorsurveyedconsidered the postingf application forms
or information on | egal p rpooeiceng anvenigse o0 n
to citizens®

Only the following provincial courtposted forms and information on the
websitesregardingcourt proceduregor different types of cses, such as criminal,
civil, marriagefamily, and businessommerce affairsHo Chi Minh City (at the time
of the survey)Vinh Long, Thua Thien HugHung Yen Bac Ninh and Ha Tinh (at the
time of writing this report)

CHAPTER II: Supporting adjudication activities

1. Case assignment

Assignment of adjudication (or case
cour t 0s.Thipvworkielatesdgudicial independence, equality, flexibility and
efficiency of thecourt apparatus. Unreasonabpgadices of case assignment can
reduce thepublic confidencein the courts,delay adjudicaton and impact on
adjudication quality.

The volume of cases annually received and settled by courts nationwide is
continually increasindsee Figure 1 and Figure.Z)he number of judgeavailable
depends on the staffing policy of the court sector as approved by the National
Assembly in each periodin 2011, on average, each judge handleleast 47 casem

2" CPC, Article 164.

8 According to Survey report on Gender equality in the court systafiesfam and in adjudicating activities of

the Commission on the Advancement of Women of the SPC (in 2008), 76% of interviewed people said that they
expected to receive the sympathy and the instruction on court procedures by court staff and judge whgn worki
with the court. In case of no instructor, the people believed in the guiding documents of the court procedures
rather than those of other bodies.

®*These are | awyers, prosecutorsdé opinions recCiyrded i
posted templates, judicial administrative procedures on its website.

21



Report on the Survey of the Reality of Local Court Governance in Vietham

a survey question on theumber of cases newly assigniedthe previousmonth, 13
judges 6r 0.6% of judgesurveyed said that they are assigned to handle 13 marriage
and family casewia thepr evi ous mont hés first I nst
surveyed was handlingt least 13 case@nejudgehadhad to solve 15marriage and

family casedn the month previous to the survegcluding newly assigned cases and
outstanding cases

The procedural provisions and guidarme case assignmeitom the Judge 6
Council of the SPC only identify the jurisdiction to assign sea andthe
responsibilities of judges when being assigned cd%esit do not stipulate the
procedureof assiging cases. Therefore&aseassignmentnd settlement depeiscn
the regulationgnd practicesf each courtasdecidedits Chief Judge. In someourts,
the Chief Judge directly assigns a judge to accapdhandleeachcase ando chair the
trial. In other courtsthe Chief Judge andeputyChief Judgework together to manage
the courtandthe DeputyChief Judge performathe case assignment task

The model in whichthe Chief Judge assigns cases to judges is considered to
reduce factorsvhich may compromiséhe independence of judges. Accordioghe
Beijing Statement of Principles of the Independence of the Judiéidng assignment
of casesd judges is a matteof judicial administration in which the responsibility of
ultimate control must belong to the chief judicial official of such cotfrt

Through fieldwork the Research Teamundthat cass areassigred 3 different
ways (i) assignmenbf cases under a clear procedwases assigned in turn, not on
the basis of types of action and expertise of jud@gsassignment of casde certain
judgesbased on thdiscretionof the court leaders; (iii) assignment of casesording
tojudge® uggestionshemselves

The assignment of cases under the initiative of court leddkes?2 forms: (i)

assignmenbased on the criteria established by each court; oags)gnmenbased
completely orthe private decisioaof court leaders.

%Criminal Procedure CodéArticle 38, 39; Civil Procedure CodeAtrticle 40, 172, 257.

31 Law on Organisation of People's Couits 1981, Article 37;Criminal Procedure Code, 2003 rifcle 38;

Civil Procedure Code, 2004, Article 40; Resolution No. 03/2004AJ P of Judge Council of the Supreme
People's Court dated 02/10/2004 guiding the implementation of some provisions in Part one of "General
Provisions" of the Criminal Procedure @e, 2003, Point a, Article 1, Section 1; Resolution No. 02/2006/NQ
HDTP of Judge Council of the Supreme People's Court on 12/05/2006 on the implementation of the provisions of
Part Two "Procedure for resolution of case at the first instance court" of @RCle 6.3.

$2Beijing Statement of Principles of the Independence of the Judiciary, the People's Court Journal, No. 8, 2006,
pages 46 48.
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The currentriteria of case assignmeimisidentifiedin this surveyare similar to
thoserevealedin the previous survey on theeds of district courts Court leaders
assigncases o0 judges based on two manBjudgeis i t er
handlingat that time including adjudicating work and other professional works of the
court;and (ii) theiex per t i s e a judgesxinphandling caseEhe chief
judgemaymake decisions on assignment basedne or both criteria

In addition tothe almve two criteria, a number of other factors are also
considered by court leaders when assigning cases, for example

-Judgesd experience:

1 assigningcasesappropriatelyto the positionandseniorityof judges

1 assigning cases on the basidlod geographial conveniencen settlingcases

i assigning based on theatureof eachcase to decide the judge in charge; for
compl ex an- AL ava

cases,the courtleaders Figure 5: Criteria for case assignment in
Provincial People's Courts

will directly settle

1 assigning cases based c
the judge® adj uc
experience

i assigning casesqually
to judges regardless o
their expertiseor

i assigning cases based ¢
ethnicity.  Judges of
ethnic minorities  will
handle cases of relevar

. . . . Judge's Judge's own Existing At sole Under clear  Hard to say
ethnIC mInOI’Ity l.e. expertise preferences  workload of discretion of case
. . the judge  court leaders assignment
JUdgeS Of the K|nh procedures
ethnic group wl handle

cases for Kinh people.

H Criminal = Civil = Commercial

= Marriage&family = Labour = Administrative

-Judgesd weor k press

 assigningalternatelybetweera complexanda non-complexcase®

%Report on Survey of the Needs for District People Courts Nationwide, Project VIE/02/015 supporting for the
Implementation of Vietnam's Legal System Development Strategy to 2010, Judicial Publishing House, 2007.

3 According to achief justice, who raised thispinion the criterion ofcomplexor non-complex casés just
relative not statutoryTheobjectiveof chiefjustice isto ensurghefairnessamongjudges
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It should be noted that grovincial courts case assignment does not follow the
personnel structure of specialised courts, so judges are assigned to all types of
cases”

_ aal Figure 6: Criteria for case assignment in
J u d peEosa District People's Courts

Many judges select éh
factor6 Judgesod

because in some court:
the procedures fol
receiving accepting and
handling cases are a
assigned tgudges After

judges initially receive N
Judge's Judge's Existing At sole Under clear Hard to say
cases ar‘d make expertise own workload of discretion of case
. preferences  the judge court assignment
recommendations to the leaders  procedure
court leaders  aut
acceptance, they are = Criminal = el
. . . = Commercial B Marriage&family
aSSIgned to adJUdlcathe = Labour = Administrative

cases they have receive

Lawyers consider that this

factor may create favourable conditions for corruption in adjudication. The
existence of such practicessconfirmed by somef the judgessurveyedvia
questionnaire (see FiguBeand Figuret) and they evereported avish tohave
this issuerecognizé publicly (see Figur& and FigureQ). However, few judges
admitted the existence of thissue in direct interviews although none
condonedthe pracite.

Figure 7: Software for case management
In the 5 years between 80.0% workload, administrative procedures at courts

the 2006 District Court 57.8%
Survey andthe result of this
study, the SPC still has not %%
regulaed a nationwide 20.0%
consistent model of case

50.0%

0.0%

Do not know No o Ye
® Provincial courts | District courts

S

%The Chief Justicavho said this explainethat no judge wanted to hear administrative cases because these cases
were often difficult and sensitive. Therefore, judges do not want ippeinted toadministative courts or be

assigned to solve administrative cases. In order to ensure faittnesdief Justice requires judges to hear all

types of cases without distinguishing case types. At the same time, such assignment can reduce the pressure on
the adminitrative judges of the Provincial People's Court
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assignment. The courtstill use varying models, methods, criteria, and factons
managingcaseassignment.

Based on the field study , o :

. Figure 8: Criteria for case assignment upon
there are differences betwee provincial judges' expectation
HCMC and Vinh Long Province
Peopl ebds an€ oatheri
surveyed CourtsThe leaders of
these two Courts usea
computerised case statiste
managementsystem to enable
prompt calculatiom of the |
numbes and progress of cas Judge's  Judge'sown  Existing At sole Under clear
Settlement Wlth access tOthiS expertise  preferences workload of discretion of case

the judge court assignment
information onthe progress of leaders  procedures
solving cases, leaders of the: scriminal = Civil = Commercial
Courts assign cases based ont ™Marriage&family = Labour = Administrative

criterion of A wothissdftovamedsygstem &so helps leadersoof tleese
Courts assignjudgesto casesset theadjudication scheduteand mobilizejudges

among specialized Courts in the right way, without concomitao&ably, the case
management system fieHCMC Peopl eds e aiefjudga dssign h e |
judges to stuglcase files in order to accept cases quickly.

Presently, SPC is applying th , o ,
Figure 9: Criteria for case assignment upon
case management softwa% district judges' expectation

of all district judges and 57.8%f
provincial judges said that the!
used tls software in their Courts
(see Figurer abovg. The reality
is thatit is advantageous to appl
information technologgn Co u r
administration activities. In
interviews of 18 District and

Judge's expertise Existing v_vorkload Under_clear case
Provincial Courts, 17 Courts sai of the judge assignment
o procedures
that they used the case statssti
software  provided by the ® Criminal = Civil
. A = Commercial = Marriage&family
Su preme Pe 00|@$SI§HC = Labour = Administrative

staff ©o update and report by
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software butthat they did not use this software in case assignnidm only Court
thatdoesnot use this software sCourt inthemountainous area.

Most judges suggest th#te option ofassigning cases should follow a clear
process inside the Court (see Fig8rand Figure9). In fact, many Courtalreadyhave
internal regulations on case assignment (see F@f)re_eaders of Courts who were
interviewedin personsaid that assigning cases based on regulations iedeagatie
aspectof theirwork andimproves their management capacity.

Case assignment based on regulations also impraves independence of
Judges because the judge who accepts and sehastscase must have npersonal
relations to or deriva financialbenefts from that casé®.

2. Monitoring and ensuring procedural time-limits

A compulsory requirement of procedural laws is to ensure that procedural
activities occur strictly within stipulated time-limits . Any violation against
procedural timdimits will be considered violation of proceedings and will be a
factor leading to the revision of a judgmeBupervision ofthe junior adjudication
|l evel 6s compl i an elimitsisdonehby ther senmeadjudicadidn level. me
Thus, during adjudicationjudges must always take thigme-limit factor into
consideration to avoidhaving their own judgmentscancelled In addition, other
persons participating in proceedings (such as the procuracy, lawyers, involved persons,
and defendants) all have the right tomplain, appeal, or protest if adjudication
procedures violattherelevantprocedural timdimits.

The numberof cases settled beyond mandated procedural-ltmmes is a
problem that the tribunal sector usually requiebe reduced every year. @Qnerage
each year, there afeom 800 to 1000 casesvhich exceed the relevant tintienits in
the entire tribunakector ¢ccupying about 2.5% to 3% of tla@nualtotal number of
casesy®

In court governance, th&€hief Judge is the person responsible fdhe
operations of hiwercourt, including théaskof ensuring cases are adjudicated legally
in terms of procedural laws, anlatthe minimum ofcasessettlebeyond procedural

% Nguyen Dang Dzung, Judicial rights in state power organisation, id., 2007

37 Criminal ProcedureCode Article 96 and97; Civil Procedure Code, Articl&57 and158.

% Report ofthe SPC smmarisingworks donen 2012 and the key missions in 2013 of the tribunal sector, page
6; Report ofthe SPC sumarising activities in 2009 and task orientation in 2010 of the tribubal sector, page 15;
Report of SPC sumarising activities in 2008 and task orientation in ZQB6 tribubal sector, page 15.
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time-limits. The final award for emulation among courts also considersritesian™.
According to leaders of surveyed courtsadersusually pressuretheir judgesto
complywith procedural timdimits. Besidesstipulatingrequirements for accelerating

the case settlement press, court leaders can also adjust the progressasé c
settlement through the mechanism of case assignment based on work volume (See
further Figureb and Figures).

3. Establishing and ensuring operations of Adjudication Panels

Practisingthe fiprinciple of collective decisioa through anAdjudication Panke
will help judgesto exchangeopinionson all mattersaand detailof a casdo guarantee
thatthe trialresultsarethorough objective, and fair. The 1992onstitution stipulates
ithe Peopl ebdbs Coawlediwlyandtpmdsithe pidgiment bgajority
d e ci ¥.iAdjudization Panel are established after the judgessigned taact as
presiding judge has implemented adjudication preparation work (in criminal
procedure,this meansafter the judge has considered whether the case file meets
adjudication conditions; and in civil, economic, administrative, and labour c#siss,
meansafter the judge has taken testimonies, collected evidence, and held medtation)
Members of the Adjudication Panel will be decided byGhéeef Judgeof the Court”

The time from issuance of the decision establishargAdjudication Panel to
the hearing date (the trial) is subject to the period of adjudication preparation as
prescribed by procedural lawsAs the Adjudication Panel is set up at the end of the
adjudication peparation period, the time for other members of the Adjudication Panel
(other than the judge initially assigned to handle the case or the presiding judge) to
study the case file prior to the hearing is usually not fdn(See Tablel

%9Emulation is applied among the courts over the nation. See footnote 14.

“0 Constitution1992 Article 131

1 Criminal Procedure Code, Article 178, Civil Procedure Code, Article, 186 Law on Administrative
Procedure, Aicle 123

“2 Criminal Procedure Code, Article 38, Civil Procedure Code, ArticlghLaw on Administrative Procedure,
Article 35.

3 Criminal Procedure Code, Article 176, Civil Procedure Code, Article, 1i® Law on Administrative
Procedure, Article 117

4 All procedural laws do not stipulate the accurate moment for setting up the adjudication panel of criminal,
civil, and administrative cases. The Adjudication panel is set up and determined in the decision on bringing the
case to trialsee Footnotdl). This decision is issued in the time of preparation for adjudicgtiea Footnote

43) and this act is only done once the judge in charge of the case settlement has studied the case file and found
that the case files satisfy all conditions for adjudigatibhen, as regards criminal cases, pursuant to Ar88le

176 and 178 of the CPC and guidelines in secti8rPart | Resolution No04/208/NQ-HDTP, the judge shall

issue the decision to bring the case to trial; as regards civil cases, the decismnisglied pursuant to Article

195 of the Civil Procedure Code and guidelines in secfigriPartll Resolution N0.02/2006/NQHDTP; and

Article 123 of the Law on Administrative Procedures will be the basis for issuance of the decision in relation to
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herein):
Table 1: Time for case file study before hearings of other members in the Adjudication Board (%)
judge of provincial court judge of district court
Marriag . Marriag .
Criminall Civil Comme e& Labour Adm.ImSCriminal Civil comme e& Labour Adm|n|s
ce ; trative ce . trative
Family Family
About less
than 1 hour
on the date of
hearing 15.19" 21.09%9 15.19%1 23.5%f 20.3% 14.4% 12.1%| 14.6%| 15.5% 18.09%4 14.79%) 13.1%
Several hourg
on the date of
hearing 10.5% 18.5% 14.3% 19.6% 13.0% 14.4% 17.3%) 19.3% 17.0% 18.0%9 16.4% 16.5%
one day 44.3%1 35.09911142.19 35.9%f 33.3%f 37.1% 6.00/1L1.4°/]L1.60/ 0.6% 2.7%
More than
one week 30.1%" 25.5%" 28.699 20.9%fl 33.3% 34.0% 14.5% 14.8% 15.9% 13.4%f 16.2%f 17.5%
Il n interviews, judges and Peopl ebs |

provisions stipulating that the main judges havestipportother members ofthe
Adjudication Panel in théask ofstudying case files carefully before tridlccording

to the survey as shown in Table hetpercentage of judges who said tteg time
available toAdjudication Panel membefer studying files before trial is onlif a b o u t
an hour on t heriday ewfwdselsengdmarkahl{incall types

of cases Accordingto interviewed judges, the above amount of tiavailablestill
ensurd adjudication qualityhowevert he o pi ni on avés thE eppogite.e 6 s
They claimed that the time for case study was often skogn some Pgol e 6 s | ur
informed thatn some cases, theyeassigned to participate in the Adjudication Panel
only just before the trialTherefore,they could only grasp the information about the
case through the main judge in charge of the cse short time fostudy of the case
makesthe practical role of the juror in the Adjudication Pabpetominga formal one

The opinions of jurasare not appreciated as jusaamot grasp alkaseinformation

as well aghe relevant legal provisions.

adminigrative cases. All procedural laws provide the time limit that the judge in charge is supposed to adjudicate
the cases from the time of the decision on bringing the case to trial, which falls within the time of adjudication
preparation and is shorter thtnis time(see Footnotd3).
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Figure 10: Solutions in case members of Adjudication Panel have different
opinions

65.8%

61.9% ® Provincial judge

54.0%

m District judge

14.0% 12.2%
4.1% 4.7%

Consult with the Prolong time of  Confer with jurors in  Allow to give the Have a break atthe Other solutions

heads of the court verdict the adjudication decision by majority hearing to delay the
considerationto panel until reaching vote even if judge ruling
consult with agreement disagrees with it

superior courts

In principle tie Adjudication Panel workaccording tamajority rule, in which
each member has an equal right in deciding the caseaamidaseis decided based on
thePanel 6s vatealHowever,t tyesurvey foundthat once members of the
Adjudication Panel show different opinions in deliberation, presiding pitigee
different ways ofeachingadecision(see FigurelO).

fiExchange ofinformation about optiongor case settlemeat, Aexchang
professionak nowl edge o6 or weengudgesuof janertcoudsnand judlges
of senior ones (See Figuré and Figure 2) have existed for a long time in the Court
sector. This exchange is positive in helping Judges with further knowledge and
experience of adjudication. On the other hands iproved negative in creating the
mechanism ofi i n st touhetcdseo nor  Abow he cage The SPChasan
instruction to prolbit this mechanisnbut it still happens and need a measure for
sdatlement®. Even, he survey found thaa judge was even disciplined for not
Ar eipgdrutr i ng adj udi cateeBodh bef ore the tri

“NguyenHongHaOn t he adjudication desk from f{Tiénsatxwsanct i on
tpAtEIMtHB N 0 v M ASdidy Informant NewspapeR7/12/2012The author alleged two evidencés

at the summary conference of the Tribunal sectdr9®8,the Chief Justice of the SPC requested that the SPC

must not set imposition inuidelines to local courts, not causing loss to the positiveness and independence of the
adjudication panel(ii) at the summary conference of the Tribunal sectdr9i@l,the Chief Justice of the SPC
concluded thatfiFrom now on, it is requested thatyoon | onger wuse the expression
but it should be the consultation with the senior court with regard to some particular entanglements. The SPC
shall not give any guideline for particular judgment but the consideration and dedigidgment for particular

cases shall be entirely subject to the jurisdiction of the adjudication panel. Also, the situation of adjudication
panel decl armemgt Aften adomedylotuirmg senior courtso at t#h
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Figure 11: Provincial judges
by case type
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Figure 12: District judgesd cons.
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Figure 13: Reasons for judges' exchange _ In. the survey of
on case settlement with court leaders judges in 2006, 68.05% of

74.6% district judges reported
seekingthe opinions of the
court leades or superior
courts when adjudicatingn
2011 the rate of district

29.2%

228%  19.79%241%

Informational In case of In case of In case of ]
exchange in receiving inconsistent meeting judges who seek court
all assigned  opinions from opinions professional A . .
cases other bodies among issues | eader s6 opinion
members of : : : ;
adjudication 12) is still high. This
panel indicates that therbas been

almost no change in the

wor king firoutine
regardingcase settlementA significant percentage of judgewhether district or
provincial still consulttheopi ni ons of |l eaders on Agui c
(seeFigure 11 andrigure12). Notably, the percentage of male judgd®m alleged that
theyoften consulbn guiddines for case settlement is higher than that of female judges
(see Figurel4) it laid downa discussion issuaboutgender and independence of the
judges.In a research about Figure 14: Exchange on solutions to case by

gender equality of the SPC, gender of judges

the female judges are N 38.1%

® Provincial court mDistrict court

alleged to have several 8

impacs to their % I— 1.

independence in £ | 6601;;/0
adjudication works due to  © I G4 5%
the gender issd@ e 68.8%

Court leaders who
were interviewed in both
provincial and district courts
confirmed this
Aconsul tatitono
differing degrees Some

Female

Provincialjudges

= Professionalissues
Chief Judges said thasuch Inconsistent opinions among members of adjudication panel

fconsultat iI"I|Q n O "Opinionsfromotherbodies

mn all cases

done when judges had

6 Surwey on Gender Equality in Viethamese Court System and adjudicattivities in ViethamThe Supreme
Peopl e $2009 pagebd, 6land62.
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professional querieselating to issues suchéd&sv ague | egadrinaelityul at
t o c ont acetc Inlthede iingtamees, soart leaders reported tHepurpose of
Aconsul tationd i s o0nlnceinbhandlingiprobdemg witllogses mc

OtherChiefJudges expressed that t héministamonsful t a
adjudicationincluding juror selection etcln somecass,the obj ecti ve of
on guidelines fwasto keh sudgesto géttmore mpEnions ofor
settlanent restrict thepotential forni nt ent i onal |y handl ing
(i.e. corruption as impled by this Chief Judge) and prevent wrongful convictions.
There are opinions impliethat the operation officonsulting guidelines on case
settlemento within the court was not C
adjudication asthe principle of independence in adjudication under the Constitution is
only applied during adjgwdidedtiinreg, fwhri Icea
takes place before the trial. In additatnh e A pr i nci pl e oitself col |
allows judges to discuss the cases with other judges.

The i ssue of Aconsulting on guidelin
outbyjudgeswittatnAi LLBO degr ee baftMaasltseor tohfo sLea woi t
of L awo0 sed Eaple)elteseelns that this practiée commonat all educational
level, it is not confined to any certagducationagroup of judges.

Table2:Judgesd® exchange on case settl emen



